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         September 28, 2020 

Office of Housing – Office of Recapitalization 

U.S. Department of Housing and Urban Development 

451 Seventh St. SW 

Room 6230 

Washington, DC 20410 

 

Re: Docket No. FR-62323-N-01 

Via email to postM2M@hud.gov 

 

To Whom It May Concern, 

 

The undersigned members of the national Preservation Working Group (PWG) appreciate the opportunity 

to comment on HUD’s August 28 draft Notice, “Guidelines for Certain HUD Approvals Regarding 

Properties Encumbered by HUD-Held Mark-to-Market Program (M2M) Debt and Portfolio Reengineering 

Demonstration Program Debt.”  PWG is a national coalition of housing owners, developers, advocates, 

tenant associations, and state and local housing agencies dedicated to the preservation of multifamily 

affordable housing for low-income families.  Thank you for your consideration of the following comments 

on various aspects of the draft Notice. 

 

Priority Issue:  Section 3.4 Qualified Nonprofit Purchasers (QNP) and Debt Relief 

 

Comments:  We recommend that HUD eliminate the partial pay-down requirement for QNP transactions.  

It is significantly undermining the preservation impact of M2M debt relief for QNP acquisitions of 

restructured properties, despite not being required by law.  The pay-down formula's effect is greatest in 

high-value areas, so that the QNP preservation incentive is weakest where the risk of market conversion 

and loss of affordability is greatest. 

 

Our understanding has been that the QNP Debt Relief policy reflects HUD's recognition of the value of 

nonprofit partners as mission-aligned, preservation buyers and long-term stewards of irreplaceable HUD-

assisted affordable housing assets.  It is fundamentally wrong to balance HUD’s economic interest in 

repayment against HUD’s obligation to implement clearly articulated congressional intent with respect to 

nonprofit preservation-motivated Transfers.  Where it is effective, QNP debt relief is a powerful tool HUD 

can use to counteract the transactional advantages of non-preservation purchasers.  In our experience, 

purchasers planning market conversion can secure larger initial financing proceeds based on the expectation 

of higher post-conversion rents (even as much as ten years out from conversion), and then deliver a higher 

proportion of those proceeds to sellers by under-investing in long-term capital needs.  Forgiving or 

assigning some or all of the M2M note balance to a QNP helps to counterbalance those advantages by 

freeing resources which can be applied to rehabilitation or to the purchase price, improving the 

competitiveness of the QNP's preservation purchase offer. 

 

Further, the paydown policy conflicts with HUD’s Additional Funds principles:  Appendix R of the 

Operating Procedures Guide encourages state and local investment in properties preserved through Mark 

to Market restructuring: “Office of Affordable Housing Preservation (OAHP) encourages the ownership 

entity to obtain additional funds. OAHP expects that the main objective of the new sources of funds will be 

to achieve a greater level of up-front rehab than is possible under a standard M2M transaction. A portion 

of these additional sources may also pay for reasonable acquisition, TPA (transfer of physical asset) and 

other costs related to acquisition of the property. Use of these sources is subject to subsidy layering 

requirements. In general, OAHP is willing for the additional funds to serve as increased sources, rather than 

to improve HUD’s overall recovery…”  The same principles should apply to subsequent preservation 
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transfers, rather than signal to state and local governments that their resources will end up in the U.S. 

Treasury with no benefit to the property or its residents. 

 

Section 1, Definitions 

Comment:  The definition of Community Advisory Board should be modified to call for a membership 

which, “includes significant representation, no less than one-third…” of members representing the views 

of the community.  

 

Comment:  Regarding the definition of Proceeds, while we appreciate the proposal in 2.4(L), to disregard 

developer fees in High Priority Projects, in general, reasonable developer fees should not be considered 

seller proceeds triggering any special requirements.  The efforts of responsible developers to acquire, 

preserve, and recapitalize affordable housing require that they provide extensive services, undertake the 

risks of rehabilitation and provide guarantees to investors. Reasonable developer fees are income earned 

for performing these functions, are needed if housing stewards are to be sustainable organizations and to 

operate at scale and should not be treated as seller proceeds or otherwise trigger more onerous requirements. 

 

Sections 2.1, Initiation of Requests and Section 2.2, Operating Account and Vacancy Estimates 

Comment:  The draft Notice grants HUD Regional Offices additional discretion on approving operating 

account and vacancy estimates.  We believe that HUD’s Office of Recapitalization (Recap) would be better 

positioned to approve these estimates.  Maintaining this centralized approval would be consistent with all 

other restructuring decisions.  Recap has direct experience evaluating these deals on a regular basis and has 

staffing in place that is knowledgeable about this type of restructuring review and the required analysis 

needed to make well-informed business decisions.  Recap’s mission is to ensure that properties remain 

affordable, so its staff is better able to determine the proper level of operating accounts and vacancy 

estimates.  This level of knowledge and experience also enables Recap to make decisions more quickly.  

Staff at the Regional Centers are already handling heavy portfolios, are not accustomed to this kind of 

analysis, and have insufficient capacity to conduct this work.  A large percentage of all transactions will fit 

one of these categories and routing through the Regional Centers will only add processing time and utilize 

HUD’s limited staff capacity inefficiently. 

Section 2.4H, Financial Viability 

 

Comment:  We would encourage HUD to clarify that this section refers to the purchaser’s intended long-

term capital structure, which may not be in place at the time of acquisition.  We would suggest the addition 

of language in this section clarifying that HUD may evaluate financial viability based on the purchaser’s 

planned financial structure, which the Department anticipates will be implemented within a reasonable 

period of time. 

 

Section 3.1 Grants of Debt Relief 

Comment:  The draft Notice indicates that the QNP request must be in conjunction with a due on sale 

waiver request, which includes the paydown policy.  The final Notice should clarify whether all the 

conditions in Section 2 apply unless otherwise specified. 

 

Section 3.2(B)(ii), Community-Based Nonprofit Organization 

 

Comment:  The draft Notice changes the language regarding the number of community members required 

to be considered a Community-Based Board Composition.  We would suggest changing the language to 

state, “include significant representation, no less than one-third…”   
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Comment:  The draft Notice changes the language regarding who represents the community on the Board, 

modifying the requirement from “project tenants or low-income members of the community in which the 

Property is located,” to “views of the community.”  The original language should be restored or amended 

to include low-income housing advocates. 

 

Comment:  The proposed Notice eliminates prior language permitting a solely controlled affiliate of a 

CBDO, CHDO or CDFI to qualify as “community-based”.  The actual purchaser will virtually always be 

such an affiliate entity and the previous language in Section IV.D.3 of Appendix C of the Operating 

Procedures Guide (OPG) should be restored. 

Section 3.3(A)(ii), Independence from For-Profit Entities 

Comment:  This section appears to bar purchasers which use subsidiaries for financing or services, since 

such relationships are generally not “arms-length.”  In the Notice’s footnotes, however, HUD states, “HUD 

does not prohibit mortgage lending institutions affiliated with Purchasers from providing financing on M2M 

transactions. Such financing must be on commercially reasonable and competitive terms and acceptable to 

HUD. However, in general, Purchasers who are affiliated with the first mortgage lender will fail to meet 

the independence requirement.”  Many high performing owners have related party management entities and 

lending facilities.  We suggest that HUD modify this footnote so that it includes first mortgages meeting 

the same criteria.   

Section 3.3(B) Independence from For-Profits – Heightened Scrutiny Criteria 

Comment:  As noted below under General Comments, in many scenarios, a buy-and-hold two-stage 

financing process may involve a subsequent transfer to a LIHTC ownership entity. It would be helpful if 

HUD will confirm that this would not trigger a repeat of the heightened scrutiny process when the property 

is transferred to an affiliate of the QNP as previously approved by HUD.  We recommend any necessary 

reasonable streamlining, without sacrificing the need to ensure that the approved parameters of the original 

purchase plan are satisfied. 

Section 3.4(C)(i) Debt Relief Terms and Commitment – Re-sale restriction – 15 Year QNP 

Requirement 

Comment:  This new language is intended to ensure that, for 15 years, any subsequent sale of the property 

is only to a QNP and must be consistent with preservation goals and the well-being of the tenants.  We 

support this intent but note that no criteria are specified for this determination.  We suggest that the original 

QNP Financial Viability criteria provide a good basis for the determination.  

Section 3.4(C)(iii) Debt Relief Terms and Commitment – Re-sale restriction – Pay-Down requirement 

Comment:  This re-applies the pay-down requirement to any future transfer of the property or any interest 

during the ten-year Accommodation Agreement term.  Once HUD assigns the Note and controls approval 

of the preservation nature of a subsequent transfer, there is no apparent basis for re-visiting paydown of 

subordinate debt no longer held by HUD. 

Section 3.4(D) 50-year Affordability Use Agreement:   

Comment:  This requirement is not changed from the existing OPG Appendix C, and we support the intent 

of the requirement.  However, we would like to clarify whether HUD is taking the position that future 

Section 8 HAP renewals will therefore be limited to Option 3 until the expiration of the 50-year extended 

use agreement.  An extension of the Option 3 requirement would be beyond the requirements of MAHRA 
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and would penalize a property from benefiting from future market conditions to support additional 

sustainable rehabilitation. 

Section 5.1, Section 8(bb) Transfers, Second Paragraph 

Comment:  The draft Notice indicates the Office of Asset Management and Portfolio Oversight (OAMPO) 

and Recap will conduct a “concept call” prior to the Section 8(bb) submission, but the submission will be 

made to the Multifamily Regional Center (MRC).  The MRC shall communicate OAMPO’s decision to 

approve, deny, etc.  The Notice should clarify whether the MRC will be involved in the review and/or 

evaluation of the submission.  If so, MRC should presumably participate in the concept call.  If not, the 

Notice should permit the parties to simply make the submission to a single contact person/office in 

OAMPO.  

Section 5.1, Section 8(bb) Transfers, Sixth Paragraph 

Comment:  The Notice should clarify what is intended by the text indicating that rental assistance 

transferred may not be applied to “floating” units.  While we understand that the assisted units must be 

completed at the time of the transfer, the specific units/residents qualifying for the subsidy in a partially 

assisted project may not be determined until shortly before the transfer occurs.  For example, if  the subsidy 

is made available for a qualifying resident occupying a one bedroom unit at Project B, we assert that the 

subsidy should remain available at another one bedroom unit in the project if the resident in the specified 

unit moves out or no longer qualifies for the assistance and/or the new resident does not qualify for the 

assistance. 

Section 5.2.A.ii, a-d, Section 8(bb) Transfers, Non-M2M Project to M2M 

Comment:  The Notice indicates that if budget authority is transferred from a non-M2M HAP (at Project 

A) to a M2M HAP (at Project B), the Section 8(bb) Units must be added by amendment to the M2M 

Housing Assistance Payments (HAP) contract.  This provision, as drafted, means that the Section 8(bb) 

Units will be limited to only rent adjustments based on an Operating Cost Adjustment Factor (OCAF) for 

the term of the HAP.  Neither the Multifamily Assisted Housing Reform and Affordability Act of 1997 

(MAHRA) nor Section 8(bb) impose any such limitation in connection with the transfer of subsidy from a 

non-M2M HAP.  By imposing this limitation, HUD unnecessarily restricts the Project B owner’s ability to 

pursue future budget-based or market-based rent increases needed to finance capital repairs, etc.  M2M 

project owners’ inability to obtain budget-based or market-based rent increases has already prevented many 

such projects from participating in necessary recapitalization/rehabilitation transactions.  The Project B 

owner should have the option to either (i) add the Section 8(bb) Units by amendment to the M2M HAP, or 

(ii) enter into a separate ‘one day’ Part 880 contract for the 8(bb) Units at Project B, which would then be 

renewed for a term of up to 20 years under any option for which such contract is eligible. 

  

Comment:  To help facilitate recapitalization/rehabilitation transactions, the Project B owner should be 

permitted to:  

• have the Section 8(bb) Units included in a separate HAP contract on Project B with a term of up to 

20 years under Options 1, 2 or 4 (the “Section 8(bb) HAP”), so long as Project A would have been 

eligible for a renewal under such Option; and  

• amend the existing M2M HAP on Project B in a manner that will (a) continue to provide for OCAF 

rent adjustments under Option 3 through the term specified in the original M2M Restructuring 

Commitment (typically 30 years from the original closing), and  (b) rent adjustments thereafter in 

accordance with any renewal option (and for the same term) selected for the Section 8(bb) HAP. 
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Comment:  The Notice indicates that the rents for the Section 8(bb) Units will be set at the comparable 

market rents, “… based on Rent Comparability Study (RCS).”  The Notice should clarify that the Project 

B owner will supply the RCS used for this purpose, and HUD will commission its own RCS only if a HUD-

commissioned RCS would otherwise be required under the Section 8 Renewal Guide and related HUD 

guidance.   

  

Comment:  The Notice should clarify whether HUD will permit the Project B Owner to take budget-based 

rents (not to exceed market rents) in order to subsidize additional units at Project B.  This approach could, 

in some cases, allow the Project B Owner to rehabilitate or construct additional affordable units.   

 Section 5.2.B.ii, a-d, Section 8(bb) Transfers, M2M to Non-M2M or Unassisted Project 

Comment:  The draft Notice indicates that if Contract A on the M2M project is “Terminated in Whole,” 

Owner B (owner of the Non-M2M project) must assume the M2M Notes and the parties may wish to request 

the transfer of  the M2M Use Agreement to Project B under another statutory authority.  Since Section 

8(bb) permits HUD to transfer budget authority under such terms as HUD may prescribe, the Notice should 

clarify whether HUD will allow the transfer of the M2M Notes and Use Agreement to also occur under 

Section 8(bb).  Such a transfer may be infeasible under other statutory authority (Section 210) if, for 

example, Project A is not financially infeasible or physically obsolete.    

  

Comment:  To help facilitate recapitalization/rehabilitation transactions, the Project A Owner should be 

permitted to amend or renew the existing M2M HAP on Project B, for a term of up to 20 years, if requested 

by the Owner, in a manner that will provide for:  

• the continuation of OCAF rent adjustments under Option 3 through the term specified in the 

original M2M Restructuring Commitment (typically 30 years from the original closing), and   

• rent adjustments after the original term specified in the Restructuring Commitment (again, typically 

30 years from the original closing) in accordance with any renewal option selected by the Project 

A Owner (including Options 1, 2 and 4), as long as the Project is then otherwise eligible for  such 

a renewal. 

  

Comment:  The draft Notice indicates HUD “… may administratively require…” that some or all 

of the M2M Note balances be moved to Project B.  Again, since Section 8(bb) permits HUD to transfer 

budget authority under such terms as HUD may prescribe, the Notice should clarify whether HUD will 

allow the transfer of the M2M Notes to also occur under Section 8(bb).  If the Return to Owner, Surplus 

Cash and resulting payments on the M2M Notes will be made “based on the entirety” of both Project and 

Project B, the Notice should indicate whether HUD will agree to a formula based on the pro rata portion of 

budget authority allocated between the two Projects.  Alternatively, the Notice should state whether HUD 

will agree to an alternative formula proposed by the Project A and Project B Owners, based on the respective 

owner’s ability to repay the debt with project funds.  Finally, the Notice should explain whether HUD will 

agree that the repayment obligations of each Project Owner are wholly separate so there will be no risk of 

one Project causing a default by the other. 

  

Comment:  The Notice indicates that the rents for the Section 8(bb) Units will be set at the comparable 

market rents, “… based on RCS.”  Again, the Notice should clarify whether the Project B owner will supply 

the RCS used for this purpose and if HUD will agree that it will commission its own RCS only if a HUD-

commissioned RCS would otherwise be required under the Section 8 Renewal Guide and related HUD 

guidance.  The Project B Owner should have the option to set rents at budget-based rents, if less than market 

rents. 
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General Comments 

Two-Stage Transfers  

Comment:  The final Notice should accommodate and encourage two stage Qualified Nonprofit Purchaser 

(QNP) transfers in which a QNP purchases and renovates a property in two separate transactions, separated 

by a span of as much as three years.  A delay between acquisition and rehabilitation is often necessary 

because of the time needed to assemble the additional resources required to fund renovations.  At the same 

time, the final Notice must protect against transfers to purchasers who promise, but do not actually 

implement, capital improvements.  We feel that the High Priority Project definition provides an excellent 

framework to allow HUD to address this kind of scenario, by affording projects to meet the definition only 

if “HUD reasonably anticipates (the capital needs) will be addressed by actions the Owner contracts with 

HUD to undertake within a reasonable period.” We strongly support the provision for actions to be 

undertaken post-transfer, the requirement for the purchaser to execute a binding contract to initiate the 

action, and HUD’s intention to exercise reasonable judgment in evaluating purchasers’ plans. 

Debt Relief Requests 

Comment:  Debt relief requests can be an effective tool for preservation purchasers only if such purchasers 

can incorporate such relief in their purchase offers and receive HUD’s approval (perhaps conditional) 

before purchase deposits become nonrefundable, generally within 60 days of an accepted offer.  HUD 

should do all it can to streamline the process, including allowing requests to be made directly to Recap, 

rather than via of the Regional Offices. 

Thank you for your consideration of these comments.  Please do not hesitate Ellen Lurie Hoffman, Federal 

Policy Director at the National Housing Trust with any questions or for additional information.  

Sincerely, 

LeadingAge 

National Housing Trust 

National Housing Law Project 

National NeighborWorks® Association 

Preservation of Affordable Housing 

Stewards of Affordable Housing for the Future 
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