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STEWARDS OF AFFORDABLE
HOUSING FOR THE FUTURE

PRESERVING LONG-TERM
AFFORDABILITY IN HOUSING
CREDIT PROPERTIES:

Protecting Nonprofits’ Right
of First Refusal

Stewards of Affordable Housing for the Future (SAHF) —

a collaborative of nonprofit developers, owners and
operators of affordable rental homes - seeks to advance
the creation and preservation of healthy, sustainable,
affordable rental homes that foster equity, opportunity,
and wellness for people of limited economic resources.
That's why SAHF and its members are deeply committed to
expanding and strengthening the Low Income Housing Tax
Credit (Housing Credit), which has financed construction or
rehabilitation of 3.8 million affordable homes. We advocate
for including an expansive view of affordable housing
preservation that recognizes the physical, financial and
operational needs to ensure long-term affordability for
residents and communities. We can move the needle on
this by sharing tools, practices, and lessons learned across
the affordable housing field.

Threats to preserving affordable housing are threats to our ability
to increase the supply of homes affordable to all people and
communities. This resource focuses on challenges to a nonprofits’
Right of First Refusal (ROFR) in the Low Income Housing Credit
(Housing Credit) program. It is intended for audiences new or
newer to affordable housing preservation and policymakers seeking
a clearer understanding of why ROFR challenges are a threat to
affordability, residents and nonprofits. This resource also lays out
suggested advocacy and action steps. To understand the threats to
preserving affordability in Housing Credit properties, it's critical to
understand their financing, interested parties, and timelines:




HOUSING CREDIT FINANCING
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construction and rehabilitation of affordable housing. These funds allow developers to borrow less
money / have less debt and pass on savings as lower rents to residents.

Investors become the limited partner (LP) and the developer becomes the general partner (GP). The
LP gets a 10-year tax credit based on the cost of constructing or rehabilitating apartments rented to
anyone with income at or below 60 percent of area median income (AMI)".

The Housing Credit program was designed for the LP to receive a 10-year tax credit without any
promise for value beyond that period. Partnership agreements typically set the expectation that

the LP will exit the partnership after Year 15 (the initial compliance period) through a (i) below market
ROFR purchase price in favor of a nonprofit sponsor, or (ii) Purchase Option used by both for-profit and
nonprofit sponsors.

After the LP exits, the GP — who has operated the property and is often connected to the community
— takes on the next phase of ensuring the property's physical and financial stability and long-term
affordability, for at least another 15 years (extended affordability period). Some states require longer
affordability restrictions, and some Housing Credit developments have local financing that
require longer use restrictions.

PRESERVATION

Housing Credit preservation efforts focus where transactions occur and/or affordability periods end.

“Year 15" preservation refers to the end of the initial compliance period, when the LP should transfer
full ownership to the GP, and when these properties may need considerable rehabilitation, repairs

or upgrades. Properties with supportive services for residents may also face growing demand and
difficulty securing ongoing funding at this point. Roughly 370,000 affordable Housing Credit rental
homes will reach “Year 15" in the next five years (2024-2029).

“Year 30" preservation refers to when the extended affordability required by Congress expires.
Without other affordability restrictions in place affordability could convert to market rate or be lost
altogether. The threat to affordability can occur before Year 30 due to rising multifamily property
values and efforts by investors to extract equity, exploit program loopholes, or otherwise undermine
long-term affordability requirements.

1 The Average Income rule allows owners to create a mix of incomes up to 80% of AMI in a given property to facilitate both
deeper affordability and greater income mixing, but the average incomes restriction across the property must be 60% of AMI
or lower.



RIGHT OF FIRST REFUSAL

One threat to preservation at Year 15 is when a nonprofits’
Right of First Refusal is challenged. These challenges impact
communities through litigation, diverted resources and loss

of affordability. This resource explains these challenges,
highlighting key themes, and includes recommendations to
protect Housing Credit long-term affordability.

The federal law governing the Housing Credit (Section 42(i)(7)

of the IRS Code) says that Nonprofit General Partners (GPs) may
receive a Right of First Refusal (ROFR) to acquire ownership of
the property for a minimum price of outstanding debt plus taxes
attributable to the sale. However, a subset of investors seeking
to extract profits threaten the affordability of homes and
the sustainability of nonprofits serving the community by
systemically challenging the rights of nonprofits to use this
statutory right. These ROFR disputes can lead to litigation
and jeopardize the residents living in these properties, the
mission-driven nonprofits seeking to meet community needs
and the extended affordability intended by Congress.

Tactics Aggressive Investors are Taking to Frustrate the Housing Credit ROFR ‘

Apply a state common-law definition to the Housing Credit ROFR and assert that they do not consent to a
third-party offer, which renders the ROFR inoperable

Press for a large cash payments as a condition for exiting the property and seek to force out an
uncooperative GP and sell to a new owner

Claim GP breach of fiduciary duty based on some alleged mismanagement, such as excessive expenses,
failure to raise rents, or late financial statements or other filings in order to seize control of the property

Withhold consent for new financing, frustrating the GP’s ability to maintain the property

Trends in Where We See ROFR Challenges ‘

Hot Markets: The multifamily asset value has grown significantly since the original investment. This can
be seen as gentrification in some markets, disproportionately impacting communities of color.

Targeted Nonprofits: Smaller community nonprofits that lack the resources to fend of these challenges
through litigation or pay off the investors are disproportionately impacted.

New Investors: Successor investors, new to the Housing Credit arena and not the original partners
(referred to as "aggregators”), who systematically buy out old LP interests and disregard original partnership
expectations not memorialized in partnership agreements or try to reinterpret those agreements.

States with looser extended use requirements: Some investors may look at reduced compliance in
years 16-30 as state agencies are no longer required to monitor the properties. NCSHA issues extensive
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recommended practices to state agencies to promote preservation and streamline oversight of extended
use agreements, but without required monitoring and enforcement of properties currently in years 16-30,
compliance is largely unknown.

- Loss of Affordability: Investors who successfully frustrate the ROFR are inclined to maximize profits and
may opt to end affordability restrictions earlier—utilizing the Qualified Contract loophole.

- Lost Opportunity: Litigation and negotiations limit the actions of the GP, diverting resources and delaying
needed preservation from the property and diverting the organization’s resources from other properties.
One nonprofit in the midst of a ROFR challenge estimated a $400,000 loss as they were unable to compete
for needed preservation resources.

ROFR Challenges From the Field ‘

While it is difficult to fully account for all the ROFR challenges that have occurred or are in process due to
legal agreements and ongoing negotiations, here are examples of ROFR challenges and how they impact
the community. With a lack of federal or state oversight, these feuds are largely being decided in courts,
where conflicting rulings on contract language only add to the confusion delays and ultimately expense to
preserving affordable homes.

The Village of Oakland Woods (VOW)—a 110-unit
senior property in Pontiac, Michigan operated by
Presbyterian Villages of Michigan (PVM). PVM was
granted Housing Credits in 2002 to rehab VOW. At this
time SunAmerica joined as a LP. In 2019, when PVM
explored exercising its ROFR, SunAmerica withheld
consent and sought to frustrate the nonprofits ROFR by
filing suit. SunAmerica claimed that the offer triggering
the ROFR was invalid because it lacked consent and that
PVM had breached its fiduciary duty by encouraging a
third-party offer and litigation ensued.

The District Court initially sided with SunAmerica, but

in May 2022 the US Court of Appeals 6th Cir. rejected
the notion that consent was required and allowed PVM
to purchase and preserve the property at the ROFR
price. The decision stated that "Congressional intentions
confirm that the general common law understanding

of bona fide offer cannot be substituted for the ROFR
mechanism created by Congress in LIHTC."

In August 2022, PVYM came to an agreement with April Housing, a Blackstone portfolio company that
inherited the litigation from the prior LP. PVYM became the sole owner of VOW (150 units) plus 100

units in Detroit's Woodbridge Estates. April Housing donated $350,000 to help the PVM fund the
future redevelopment of VOW. While the outcome was ultimately favorable, this needless litigation
pursued by the previous LP diverted resources away from residents and the community from 2019 -
2022, and delayed needed preservation.
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https://www.ncsha.org/wp-content/uploads/2018/04/NCSHA-Recommended-Practices-in-Housing-Credit-Administration-October-2023-FINAL.pdf
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Litigation continues to impact residents and
communities in a ROFR dispute currently on
appeal in Massachusetts involving Tenants
Development Corporation (TDC)—a
nonprofit housing provider in Boston’s
Historic South End. In 2003, TDC secured
Housing Credits to renovate 185 affordable
rental homes in this rapidly gentrifying
neighborhood. In 2020, Alden Torch Financial,
a Denver-based investment firm that bought
the LP interests from the original investor and

Photo Credit https://www.wbur.org/news/2021/04/29/investors- took over as the LP, accused TDC Of breaching
low-income-housing-boston-south-end . . . ! .
its fiduciary duty and withheld consent for sale.

In July 2023, a Boston Superior Court judge ruled that Alden Torch’s consent “was not required for
a sale of the property” and that "the property was not required to be sold at fair market value.”
However, the judge also ruled that the sale price must include the owner’s sizable exit taxes.

TDC is appealing the sales price decision, arguing the exit tax liability is a feature of the partnership
dissolution and should not be included. Alden Torch is cross-appealing on the need for consent

to a sale. A decision is expected by the end of 2024. The litigation battle that started in 2020
continues to drain resources away from the residents and community. TDC estimates they’ll
spend at least $500,000 in legal fees instead of building a new resident community center
with a gym, space for dance and karate classes, a kitchen for serving lunch to seniors, and room for
youth peer leadership programs Overdue apartment renovations are also on hold.

Other ROFR challenges have led to transfers of wealth, antithetical to the Housing Credit. For example:

<A senior housing group in Seattle was forced to sell 10 properties for about $250 million. The majority of
the money went to an aggregator and investors.

+ A nonprofit in Opa-locka, Florida spent $1.5 million to keep a low-income property after Bank of America
sold its interest to a new investor that pushed to sell to someone other than the nonprofit GP.
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RECOMMENDATIONS N —

THELIN

While recent developments are encouraging for
Housing Credit preservation, more needs to be

but as challenges persist, NCSHA should stan-
dardize ROFR protections in their Recommended
done to protect nonprofits’ ROFR and Year 15 Practices. See the National Housing Trust page on
preservation needs. Year 15 preservation resources, including their ROFR
Toolkit for HFAs.

Federal Legislation

Congress should stop the extractive behavior of
ROFR challenges by creating a purchase option
for future Housing Credit deals and clarifying
current law with respect to how a ROFR is triggered
and what partnership property is covered in the
purchase price. The Decent, Affordable, Safe
Housing Act for all legislation (DASH Act, S. 680),
sponsored by US Senator Ron Wyden of Oregon,
Chairman of the Senate Finance Committee included
similar provisions as the Biden Administration’s past
two annual Treasury budget proposals. SAHF, NHT,
NCSHA, and 45 other national housing groups have
endorsed these provisions.

Preservation experts recommend that Housing

Credit GPs include language in new partnership
agreements to trigger an automatic conversion
of the ROFR to an option to purchase whenever

Congress enacts this change.
To date, 24 Housing Credit allocating agencies

adopted language that strengthen nonprofits' ROFR

State Agency Requirements

ACKNOWLEDGEMENTS

Partnership Agreements

N

Nonprofit GPs should protect their full range
of rights by keeping the agreed-upon mechanism
to trigger the ROFR simple and consistent with
Congressional intent and Section 42 requirements.
GPs should work closely with counsel to ensure
favorable terms.

Review partnership documents and any other
use restrictions well before Year 15. If LPs

are selling their interests, or if a conflict with
existing investors or syndicators is anticipated,
seek outside legal help. Although options for
each property depend on the terms of original
partnership agreements, negotiations, and
ongoing litigation - the playing field is now much
more in favor of preserving affordability.

Protecting and preserving ROFR is a key
strategy for preservation but nonprofits should
also be aware of a wider range of risks and
strategies. See more here: Year 15 Red Flags

SAHF thanks Toby Halliday, David Davenport, National Housing Trust staff, and Clare S. Richie for their

contributions to this resource.

This resource was funded by the Robert Wood Johnson Foundation (RWJF) in connection with SAHF's work to advance the
protection and preservation of affordable rental homes. The views expressed here do not necessarily represent those of RWJF.
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